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Opinion for the Court filed by Chief Judge GINSBURG.

GINSBURG, Chief Judge: Aerolineas Argentinas petitions
for review of an order of the Depatment of Transportation
(DoT) conditioning the arlineds permit to provide air
transportation to and from the United States upon its paying into
escrow “the difference between what it actudly pays [in user
charges] at Buenos Aires Ezeiza airport and the higher amounts’
that United States carriers are required to pay at that airport.
Aerolineas acknowledges that it is paying user charges for
internationd flights that are roughly one third of what United
States carriers are being charged, but it argues that because the
disparity gems not from any intentional discrimination on the
pat of the Government of Argentina, but rather from
“conflicting [Argenting] judicid decisions,” the DoT abused its
discretion by treating the discrepancy as an “unreasonable
discriminatory ... practice agang” the United States carriers
within the condemnation of the International Air Transportation
Far Comptitive Practices Act, 49 U.S.C. § 41310(c)(1)(A). In
any event, argues Aeroliness, because neither the Argentine
Congress nor the Executive can control the decisons of the
Argentine  Judiciary, the DoT’s countermeasure will not
elimnae the diffeeence and was therefore arbitrary and
cgpricious in violation of the Adminidrative Procedure Act, 5
U.S.C. § 706(2).

For its part, the DoT argues first that 49 U.S.C. § 46110
deprives the court of jurisdiction to review the chalenged order
because it comes within the exception to reviewability for orders
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“rda[ing] to aforeign ar carrier [and] subject to disapprova by
the Presdent.” On the merits, the DoT argues the order was
within its authority under § 41310 and essly withsands the
deferentid review caled for under the APA.

Because the DoT’'s order is no longer subject to the
President’s disgpprova, we hold the court has jurisdiction to
entertain Aerolineas’ petition, which we deny on its merits.

I. Background

In early 2002 the Government of Argentina delinked its
peso from the U.S. dollar, whereupon the value of the peso
quickly fell to about 33 U.S. cents. In an attempt to mitigate the
enauing panic, the Argentine Congress passed a law requiring
that public service tariffs including arport user fees, which
were formerly denominated in dollars, be pad in pesos as
though each peso were dill worth $1.00, that is, at a one-to-one
rate. The Argentine Executive, however, issued a Decree
purporting to supersede that law and requiring that airport user
charges for internationd flights -- for landing, parking, and air
traffic control -- a Buenos Aires International Airport
(Aeropuerto Internaciond Ministro Pigtarini de Ezeiza, or
Ezeza) be pad in dollas a the floating exchange rate of
roughly three-to-one.

Severad arlines challenged the conditutiondity of the
Decree in the Argentine courts, and it is the divergent results of
those actions that gave rise to this case. First, Aerolineas
obtained a prdiminary injunction againg enforcement of the
Decree, thereby dlowing it to pay the airport charges at the one-
to-one rate. Then carriers from the United States and other
foreign countries sought, but were denied, the same relief in a
different Argentine court. As a result, since September 2002
Aerolineas has been paying user charges a Ezeiza that are
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roughly one third of what the United States carriers must pay for
the same services.

Four United States carriers filed complaints with the DoT
pursuant to 49 U.S.C. § 41310(d)(1).” The discrepancy in
charges, they argued, put the Government of Argentina in
violation of its bilaterd agreement with the United States that
“[alirlines shdl not be required to pay charges higher than those
pad by the arlines of the [other] party,” Air Transport Services
Agreement Between the Governments of the United States of
America and the Republic of Argentina, Oct. 22, 1985, T.I.A.S.
No. 11262, and therefore congituted an “unreasonable
discriminatory ... practice agang” the United States carriers, 49
U.S.C. 8§ 41310(c)(1)(A). The DoT agreed, concluding “the
impaogition of higher fees at Ezaza airport on U.S. carriers than
those paid by Aerolineas Argentinas congtitutes, on its face, the
type of activity that 49 U.S.C. § 41310 was intended to reach.”
After diplomdic efforts to avoid a confrontation failed, the DoT
imposed a countermeasure: Aerolineas permit to operate in the
United States was conditioned upon the arline€'s depodting in
an escrow account in the United States the difference, for each
of its internationa flights landing & Ezeiza, between the user fee
it pays and the fee that United States carriers pay there.

Shortly theresfter Aerolineas moved the DoT to stay its
order because an appellate court in Argentina had modified the
preliminary inunction granted in its favor and required the
carier to pay the same difference (that is, two pesos on the

"49 U.S.C. § 41310(d)(1) provides. “An ar carier ...
may file a complaint under [§ 41310(c)],” which authorizes the
DoT to “take actions ... in the public interest to diminate an
activity of a government of a foreign country” that is “an
unjudifiable or unreasonable discriminatory, predatory, or
anticompetitive practice againg an air carrier.”
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dollar) into an escrow account in Argentina pending find
resolution on the merits of its conditutiona chdlenge to the
Decree. The DoT refused to stay its order because Aeroliness
had appealed the modification to the Supreme Court of
Argentina and, in the meattime, was not making escrow
payments in Argentina  Aerolineas then petitioned this court for
review of the DoT’s order.

IIl. Andysis

Aerolineas argues fird that conflicting decisons by the
courts of Argentina do not amount to a “discriminatory,
predatory, or anticompetitive practice’ by the Government of
Argentina againg the United States carriers within the meaning
of 49 U.S.C. 8§ 41310(c)(1)(A) and, in any event, the DoT’s
countermeasure shoud be set aside as arbitrary and capricious,
5 U.SC. § 706(2), because in Argentina, as here, neither the
Congress nor the Executive can dictate the decisons of the
Judiciary. Before turning to those contentions, however, we
must address the DoT’s objection that we are without
jurisdiction to review the order.

A. Jurisdiction

Under 49 U.S.C. § 41307, the Secretary of Trangportation
was required to submit his order to the Presdent for review as
a “decison [to] ... amend ... a permit ... authorizing a foreign air
carier ... to provide foregn ar trangportation.” Under that
Section:

The Presdent may disgpprove the decison of the Secretary
only if the reason for disapproval is based on foreign
rdions or naiona defense consderations that are under
the jurisdiction of the Presdent. The President may not
disapprove ... if the reason is economic .... A decison of the



Secretary --

(2)(A) takes effect as a decision of the Secretary if the
Presdent does not disapprove the decision not later
than 60 days after the decison is submitted to the
Presdent; and (B) when effective, may be reviewed
judicidly under section 46110 ...

Section 46110 makes reviewable in this court any order of the
Depatment of Transportation “[e]xcept for an order related to
aforeign ar carrier subject to disapprova by the Presdent under
section 41307.”

The DoT argues its order to Aerolineas comes within the
exception in 8 46110 and is therefore unreviewable. Aerolineas
responds as follows (1) The DoT’s decison was “economic,”
and because “the Presdent may not disapprove ‘economic
decisons’ the order was not “subject to disapprova by the
Presdent”; and (2) even if the order was initidly subject to
disapprova by the President, because he did not disgpprove it
within the 60 days provided therefor, and the order has since
“take[n] effect as a decision of the Secretary” that is no longer
subject to presdentia disgpprovd, it is now subject to judicid
review.

Aerolineas  fird “argument” is redly a condusion, for
which it offers no support whatsoever. Wergect it in kind.

Aerolineas second agument gans traction from South
African Airwaysv. Dole, 817 F.2d 119, 123 (D.C. Cir. 1987), in
which we considered the predecessor to § 46110, and concluded
that “if a DOT action is not disgpproved [by the President, then]
it ‘shdl take effect as [an] action of [the DoT], not of the
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Presdent, and as such shal be subject to judicid review as
provided in section 1486 of this Appendix.” 49 U.S.C. app. §
1461(a) (1982)."

The DoT points out that § 1486 differed from the current 8
46110 in that it excepted from judicid review any order relaing
to a foreign ar carier “subject to the approvad” -- not the
“disgpprovd” -- of the President; the order at issue in that case
was by datute made subject only to the disgpprova of the
Presdent, and we therefore concluded it was not within the
exception to judical review. 817 F.2d at 122. Because the
order under review in this case was subject to the “disapprova”
of the President, pursuant to the exception in 8 46110, the DoT
argues the reault in this case should be different. The DoT falls
to appreciate, however, that in the prior case we went on to
explan that “even if we were to equate ‘subject to approval’
with ‘subject to disapprova,’” -- tha is, even if the exception to
reviewability in 8§ 1486 were the same as the exception in §
46110 -- “the order would dill be reviewable” 1d. That leaves
the DoT with no basis upon which to disinguish South African
Airways.

We now make explicdt what was necessarily impliat in
South African Airways, namdy, that 8 46110 does not
permanently preclude judicid review of an order “rdafing] to
a fordgn ar carie” medy because the order was initidly
“subject to disapprova by the President.” When an order is no
longer “subject to disapprova by the President,” there is no
longer any reason to shidd it from judicid scrutinyg, or so the
Congress gpparently concluded. Here, the order was submitted
for the Presdent's review on November 19, 2003, and on
November 25 the President’s designee natified the DoT that he

" By Executive Order 12597 the President delegated this
authority to the Secretary, who in turn delegated it to the
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did not intend to disapprove it. Even absent such natification,
“60 days after the decison is submitted to the Presdent” or his
designes, if not disapproved the order “takes effect as a decision
of the Secretary” and, “when effective, may be reviewed
judicidly under section 46110.” 49 U.S.C. 8§ 41307(2)(A)&(B).

If the Congress had intended permanently to shield from
judicid review dl orders initidly “subject to disapprova by the
Presdent,” then it would have said so. The more natura
meaning of the phrase “subject to disapprova” is as a temporal
limitation; a court may not review an order “rdaing to a foregn
ar carrier” as long as that order is “subject to disapprovad by the
Presdent” The lack of presdentia disapprova, however,
indicates only that the order is not hamful to the foreign
relaions or defense of the Nation. We should not lightly
presume the Congress intended to grant the DoT an
unreviewable discretion to engage in otherwise noxious
decisonmeking. See Steenholdt v. FAA, 314 F.3d 633, 638
(D.C. Cir. 2003) (noting the *“srong presumption of
reviewability under the [APA]”). Accordingly, as we hdd in
South African Airways, “if a DOT action is not disgpproved, it
... shdl be subject to judicid review” pursuant to the APA. 817
F.2d at 123

Genera Counsd of the DoT. 49 C.F.R. 8 1.57(p).

" We recognize this interpretation of § 46110 leaves the
exception to judicid review with only limited practica effect;
despite the court’s best efforts, judicia review could hardly be
had in less than 60 days, nor would we ordinarily review an
order before it “takes effect.” 49 U.S.C. § 41307. It is the
cumulative effect of several Acts of Congress, however, and not
our decison today, that accounts for the limited sweep of the
exception. The origind verdgon of the exception in what is now



B. The Merits

Aerolineass argues “the plain language of 8§ 41310 requires
discriminaory intent,” whereas “the current different rates being
pad by different cariers is drictly ... fortuitous” The DoT
takes issue with the carier's premise, arguing “it is irrdevant
whether the foregn government's discriminatory activity was
intentiondl.”

No action taken by any branch of the Government of
Argentina appears to have been amed at disadvantaging United

§ 46110 was crafted prior to the Congress's having regularized
judicial review of adminidrative action in the APA, see Pub. L.
No. 75-706, June 23, 1938, 52 Stat. 1024 (“except any order in
respect of any foreign ar carrier subject to the approva of the
President”). Meanwhile, 8§ 41307 has been changed
gonificatly over time An order “amend[ing] ... aty permit
issuable to any foreign air carrier” was origindly made “ subject
to the approval of the President” without any limitation either of
time or of the ground upon which he might regect it. 52 Stat.
1014. Although dl such orders had to be “submitted to the
Presdent before publication,” id., another section provided that
“dl orders ... of the [then-Civil Aeronautics] Authority shal take
effect within such reasonable time as the Authority may
prescribe,” 52 Stat. 1023. Thus, it was apparently possible for
an order to take effect while it was dill subject to the President’s
“approva ... denid, trandfer, amendment, cancellation or
suspension,” Chicago & So. Air Linesv. Waterman SS. Corp.,
333 U.S. 103, 109 (1948), and the exception precluded judicia
review until such time as the Presdent had acted. Now the
Presdent’s time to act has been cut short, but the order does not
take effect until that time is up, leaving little if any time during
which the exception barsjudicid review.
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States carriers. Nevertheless, as the DoT explained in its order,
“the Government of Argentina is a sgnatory to an agreement
with ... the United States,” which provides:

User charges, imposed by the competent charging authority
of the other Party shal be judt, reasonable, and non-
discriminatory.  Airlines shal not be required to pay charges
higher than those paid by airlines of the charging Party.

The treaty makes no exception for “fortuitous’ circumstances
and contemplates no inquiry into the cause of higher charges or,
indeed, whether it is within the power of a Sgnatory government
to diminae that difference it amply states “[a]irlines shall not
be required to pay charges higher than those paid by airlines of
the [other nation],” and thereby defines “non-discriminatory” in
terms of impact, rather than intent. Because Aerolineas does not
dispute thet it is paying only about one third of what the United
States carriers are paying for internationd flights at Ezeiza, we
can hardly say the DoT acted unreasonably in concluding the
United States carriers are paying “charges highe” than ther
Argentine counterpart, contrary to the agreement between the
Government of Argentina and the United States prohibiting
“discriminatory” charges.

Whether the higher charges conditute an *“unreasonable
discriminatory ... practice” under 8 41310(c) is a question
committed to the DoT to answer “in the public interest,” subject
only to limited review by the Presdent and to judicid review
under the APA, see 5 U.S.C. 8§ 706(2) (court shdl “set aside
agency action ... found to be ... arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law”). To the
extent Aerolineas argues the DoT misconstrued 8§ 41310, we
must defer to the DoT’' s reasonable interpretation of that section.
Chevron U.SA. Inc. v. NRDC, 467 U.S. 837, 843 (1984) (“[I]f
the datute is slet or ambiguous with respect to the specific
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issue, the question for the court is whether the agency’s answer
is based on a permissible congtruction of the satute’).

The DoT points out that “the words ‘intentiona’ or ‘intent’
appear nowhere in the statut[e],” and we see no reason to think,
in this context, the term “discriminatory” necessarily requires a
showing of intent, as opposed merely to a disparate impact. Cf.
Raytheon Co. v. Hernandez, 540 U.S. 44, 52 (2003) (“Under a
disparate-impact theory of discrimination, a facidly neutrd
employment practice may be deemed illegdly discriminatory
without evidence of the employer’'s subjective intent to
discriminate’).  Absent such a requirement, Aeroliness offers no
reason to believe the DoT acted unreasonably in concluding that
charging Argentine and United States carriers different rates was
an “unreasonable discriminatory ... practice’ under 8§ 41310(c).

C. The Countermeasure

Aerdlineas aso argues the DoT abused its discretion in
adopting a countermeasure without “indicaling] just how
asessing Aeoliness with additiond fees will diminae the
dleged discriminatory activity.”  According to Aeroliness,
because the Argentine Executive is not empowered to dictate the
decisons of the Argentine Judiciary, the DoT’s countermeasure
will have no effect. As the DoT points out, however, the
Executive could unilaedly diminae the difference in user
charges a Ezeizamerdly by staying its own Decree.

Aerolineas next argumert, that the DoT may not “[take] it
upon itdf ... to leve the playing fidd,” is directly contrary to
datute; 8§ 41310(b) provides that “[i]f the discrimination is not
ended in a reasonable time through negotiation, the [DoT] shall
establish a compensating charge equal to the discriminatory
charge” Whether this means the DoT might have taken the
further step of passing Aerolineas escrow payments through to
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the United States carriers, we need not decide. The DoT was
plainly authorized to levy the charge it imposed.

Fndly, Aerolineas argues the DoT’s order may itself prove
to be “discriminatory” because Aeroliness, in the evert it loses
its appeal to the Supreme Court of Argentina, would “be in the
position of paying a total of three pesos in Argentina and two to
the DOT, making it the only arline that is paying at the rate of
five’ pesos per dollar for user charges on internationd flights at
Ezeza The DoT’s order, however, requires Aeroliness to pay
into escrow in the United States only the difference between
what it is paying for the use of Ezeza and what United States
cariers are paying. The DoT reasonably represents that, “[i]f
circumgances ... change, and Aerolineas Argentinas in fact
begins paying at the rate charged to other carriers, it will have
every opportunity to bring this to the attention of the
Department,” where we trust it will find relief.

[11. Concluson

For the foregoing reasons, the petition for review is

Denied.



