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Opinion for the Court filed by Circuit Judge
KAVANAUGH.

KAVANAUGH, Circuit Judge: The Clean Air Act requires
EPA to set national ambient air quality standards, or NAAQS.
Those standards limit the levels of common pollutants in the
ambient air. See 42 U.S.C. 8 7409(a). Under the Act,
individual States are responsible for ensuring attainment
within their States of federal air quality standards. But air
pollution is “heedless of state boundaries.” EPA v. EME
Homer City Generation, L.P., 134 S. Ct. 1584, 1593, slip op.
at 2 (2014). Emissions in upwind States therefore may affect
air quality in downwind States. The Clean Air Act’s “good
neighbor” provision speaks to that problem by proscribing
upwind States from “emitting any air pollutant in amounts”
that will “contribute significantly to nonattainment” of a
NAAQS in a downwind State. 42 U.S.C. § 7410(a)(2)(D)(i).
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This case concerns EPA’s effort to regulate interstate air
pollution pursuant to the good neighbor provision.

In 2011, EPA promulgated its latest good neighbor
regulation, the Transport Rule, also known as the Cross-State
Air Pollution Rule. A number of States, localities, and
industry groups promptly challenged the Rule. They argued,
among other things, that the Rule’s methodology for
computing the upwind States’ emissions reduction obligations
under the good neighbor provision exceeded EPA’s statutory
authority. As relevant here, they contended that the Rule
imposed uniform pollution reductions on upwind States
regardless of the actual amounts of pollution that individual
upwind States contributed to downwind States. According to
petitioners, this methodology led to over-control of upwind
States” emissions.  Applying our precedents in North
Carolina v. EPA, 531 F.3d 896 (D.C. Cir. 2008), and
Michigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000), this Court
issued a 2-1 decision, with Judge Rogers dissenting, that
agreed with petitioners and vacated the Rule. See EME
Homer City Generation, L.P. v. EPA, 696 F.3d 7, 38 (D.C.
Cir. 2012).

On review, the Supreme Court reversed in a 6-2 decision.
The Court ruled that the over-control problem did not require
invalidation of the Rule “on its face.” EME Homer, 134 S.
Ct. at 16009, slip op. at 31. In doing so, however, the Court
stated that it “agree[d] with the Court of Appeals to this
extent”: The Transport Rule requires “unnecessary”
emissions reductions when EPA “requires an upwind State to
reduce emissions by more than the amount necessary to
achieve attainment in every downwind State to which it is
linked.” Id. at 1608-09, slip op. at 29-31. The Court stated
that over-control of individual upwind States could be
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contested through “particularized, as-applied challenge[s].”
Id. at 1609, slip op. at 31.

Now on remand, we consider several as-applied over-
control challenges to EPA’s 2014 emissions budgets.
Petitioners challenge the 2014 SO, emissions budgets for
Texas, Alabama, Georgia, and South Carolina. Petitioners
also challenge the 2014 ozone-season NOx emissions budgets
for Florida, Maryland, New Jersey, New York, North
Carolina, Ohio, Pennsylvania, South Carolina, Texas,
Virginia, and West Virginia. On this record, petitioners’ as-
applied challenges are meritorious, and those 2014 emissions
budgets are invalid. We therefore grant the petitions to that
limited extent, and we remand without vacatur to EPA for it
to reconsider those 2014 emissions budgets.

In this opinion, we also must address a number of
petitioners’ broader challenges to the Transport Rule that we
did not have occasion to address in the prior case. We reject
all of those claims and deny the petitions with respect to those
issues.

The Transport Rule has been described in exhaustive
detail in earlier phases of this litigation. See EPA v. EME
Homer City Generation, L.P., 134 S. Ct. 1584, 1593-95, slip
op. at 2-6 (2014). We summarize the main points here.

The Clean Air Act regulates air quality through a federal-
state collaboration.  First, EPA establishes air quality
standards known as NAAQS. See 42 U.S.C. §7409(a).
Then, EPA identifies areas within the States that have not
attained those NAAQS. See id. 8§ 7407(d). Those are called
“nonattainment” areas. Id. Next, the baton is passed to the
States, which have the first opportunity to enact plans that
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provide for the “implementation, maintenance, and
enforcement” of the NAAQS. Id. 87410(a)(1). States
typically must enact and submit their plans — called State
Implementation Plans or SIPs — within three years of any new
or revised NAAQS. Id. If a State declines to submit a SIP, or
if EPA finds that the State’s SIP fails to satisfy the minimum
criteria of the Clean Air Act, EPA must promulgate a Federal
Implementation Plan, or FIP, in its stead. See id.
§ 7410(c)(2).

Pollution emitted in upwind States can travel to
downwind States. As a result, some “downwind States to
which the pollution travels are unable to achieve clean air
because of the influx of out-of-state pollution.” EME Homer,
134 S. Ct. at 1593, slip op. at 1.

The Clean Air Act’s good neighbor provision addresses
the issue of interstate air pollution. That provision, as
currently phrased, requires State SIPs to:

contain adequate provisions —
(i) prohibiting, consistent with the provisions of this
subchapter, any source or other type of emissions
activity within the State from emitting any air
pollutant in amounts which will —
(1) contribute significantly to nonattainment in, or
interfere with maintenance by, any other State
with respect to any such national primary or
secondary ambient air quality standard . . . .

42 U.S.C. § 7410(a)(2)(D).*

! The Rule imposes good neighbor obligations based on
emissions that “contribute significantly to nonattainment” of
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The Transport Rule at issue here represents EPA’s latest
effort to implement the requirements of the good neighbor
provision. The Rule focuses on three NAAQS. (NAAQS
regulate individual pollutants measured over a specified time
period.) The NAAQS covered by the Transport Rule are the
8-hour ozone NAAQS, the annual particulate matter (or
PM,s) NAAQS, and the 24-hour PM,s NAAQS. See
Transport Rule, 76 Fed. Reg. 48,208, 48,209 (Aug. 8, 2011).

The Transport Rule does not directly regulate ozone and
PMys. As gases are “carried downwind, they are
transformed, through various chemical processes, into
altogether different pollutants.” EME Homer, 134 S. Ct. at
1594, slip op. at 3. The pollutants that become ozone in
downwind States start out in upwind States as emissions of
nitrogen oxide (NOx). See Transport Rule, 76 Fed. Reg. at
48,209-10. The pollutants that become PM,s in downwind
States start out in upwind States as emissions of NOx and
sulfur dioxide (SO,). Id. Therefore, the Transport Rule
promotes downwind attainment of ozone and PM,s NAAQS
by limiting NOx and SO, emissions in upwind States.

The Transport Rule employed a “two-step approach” to
determine whether and to what extent a State must reduce its
NOx and SO, emissions pursuant to the good neighbor
provision. EME Homer, 134 S. Ct. at 1596, slip op. at 7.

In the first step, EPA identified the upwind States that
“contribute significantly” to nonattainment of NAAQS in one

NAAQS in downwind States and emissions that “interfere with
maintenance” of NAAQS in downwind States. For ease of
discussion, we focus on the “contribute significantly to
nonattainment” prong. But our analysis of over-control applies to
both prongs.
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or more downwind States. See id. If a downwind State’s
receptor site is not in attainment and if an upwind State
caused more than 1% of the pollution at that site, then that
upwind State was deemed to have “contributed significantly.”
See id. (Receptor sites are locations in downwind States
where EPA measures ambient air quality for pollutants
regulated by the Clean Air Act. See id.)

When an upwind State was found to contribute 1% or
more of the relevant pollution at a downwind receptor, that
upwind State was deemed to have a “linkage” to that
downwind location. See Transport Rule, 76 Fed. Reg. at
48,236. Any State with no such linkages was “screened out
and exempted from regulation under the rule.” EME Homer,
134 S. Ct. at 1596, slip op. at 7. Any State that had at least
one linkage was subject to the Transport Rule. See id. EPA
found 27 upwind States to have one or more linkages in
downwind States. See id. Those 27 States were then subject
to the second step of the Transport Rule.

In the second step, EPA calculated the pollution
reductions necessary for those 27 upwind States to comply
with their good neighbor obligations. Recall that the good
neighbor provision of the Act prohibits upwind States from
emitting  “amounts” of  pollution that *“contribute
significantly” to nonattainment in downwind States. 42
U.S.C. § 7410(a)(2)(D). EPA’s task at this second step was
to decide what “amounts” of pollution each upwind State
needed to reduce.

But given what it described as the complexity of trying to
assess the relative amount that each upwind State contributes
to nonattainment in each downwind State, EPA decided to
impose uniform emissions reductions on the upwind States
covered by the Rule. See EME Homer, 134 S. Ct. at 1607,
slip op. at 26-27. In other words, once a State was deemed
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subject to the Transport Rule, its obligation to reduce
emissions would no longer depend on the actual amounts it
emitted into individual downwind States.

Using its uniform approach, EPA calculated how much
pollution each upwind State could eliminate if all of its
sources applied pollution control technologies available at
particular cost thresholds. See id. at 1596, slip op. at 7-8.
Those cost thresholds were expressed in terms of cost per ton
of emissions reduced.

In the end, EPA adopted four cost thresholds for the 27
upwind States subject to the Transport Rule. For all States
subject to the Rule for annual NOx, EPA set a $500/ton cost
threshold. See Transport Rule, 76 Fed. Reg. at 48,250. For
States subject to the Rule for ozone-season NOyx, EPA also set
a $500/ton cost threshold. See id. For States subject to the
Rule for SO, EPA divided the States into two groups. For
Group 1 States, EPA set a $2,300/ton cost threshold. See id.
at 48,259.> For Group 2 States, EPA set a $500/ton cost
threshold. See id.?

In the prior round of litigation, petitioners disputed
EPA’s method of calculating emissions budgets for upwind
States, and this Court found three main problems with EPA’s
approach. First, the Rule could lead to over-control of
upwind States — that is, emissions reductions beyond those

2 Group 1 States are lllinois, Indiana, lowa, Kentucky,
Maryland, Michigan, Missouri, New Jersey, New York, North
Carolina, Ohio, Pennsylvania, Tennessee, Virginia, West Virginia,
and Wisconsin. See Transport Rule, 76 Fed. Reg. at 48,257.

3 Group 2 States are Alabama, Georgia, Kansas, Minnesota,
Nebraska, South Carolina, and Texas. See Transport Rule, 76 Fed.
Reg. at 48,257.
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necessary to achieve attainment in downwind States. Second,
the Rule could require States to reduce even insignificant
contributions to pollution in downwind States. Third, the
Rule did not purport to try to assess each upwind State’s
relative contribution to nonattainment in downwind States.
We therefore concluded that EPA’s methodology violated the
Clean Air Act, and vacated the Transport Rule.

The Supreme Court largely agreed with this Court on the
first two issues but not on the third. The Court concluded,
moreover, that those first two issues did not support
“wholesale invalidation” of the Transport Rule. EME Homer,
134 S. Ct. at 1608, slip op. at 29.

Most important for present purposes is the first issue,
over-control. The Supreme Court “agree[d] with the Court of
Appeals to this extent”: The Transport Rule violates the
statute when it “requires an upwind State to reduce emissions
by more than the amount necessary to achieve attainment in
every downwind State to which it is linked.” Id.

But the Supreme Court concluded that the potential
“over-control” did not “justif[y] wholesale invalidation of the
Transport Rule.” Id. at 1608, slip op. at 28-29. Rather, as
relevant here, if “any upwind State concludes it has been
forced to regulate emissions . . . beyond the point necessary to
bring all downwind States into attainment, that State may
bring a particularized, as-applied challenge to the Transport
Rule.” Id. at 1609, slip op. at 31.

That’s where we are now.

We start by addressing petitioners’ as-applied challenges
to the Transport Rule.
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As the Supreme Court stated in EME Homer, the Clean
Air Act authorizes EPA to “prohibit[] only upwind emissions
that contribute significantly to downwind nonattainment.”
EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584,
1604, slip op. at 21 (2014); see also id. at 1607, slip op. at 27
(EPA may “require the elimination of only those ‘amounts’ of
pollutants that contribute to the nonattainment of NAAQS in
downwind States.”); id. at 1603-04, slip op. at 21 (“EPA’s
task is to reduce upwind pollution, but only in ‘amounts’ that
push a downwind State’s pollution concentrations above the
relevant NAAQS.”).*

In EME Homer, the Supreme Court rejected a facial
challenge to EPA’s uniform approach and recognized that
EPA must have some leeway to balance the possibilities of
over-control and under-control of interstate emissions. The
Court stated, however, that an upwind State may bring an as-
applied challenge to EPA’s Transport Rule emissions budgets
when EPA’s uniform approach has gone too far in proscribing
emissions by upwind States. Id. at 1608-09, slip op. at 29-31.
In such an as-applied challenge, how do we determine
whether EPA has gone too far?

* The Supreme Court held that the same was true for upwind
States that “interfere with maintenance” at downwind locations.
See EME Homer, 134 S. Ct. at 1604 n.18, slip op. at 22 n.18 (*Just
as EPA is constrained, under the first part of the Good Neighbor
Provision, to eliminate only those amounts that ‘contribute . . . to
nonattainment,” EPA is limited, by the second part of the provision,
to reduce only by ‘amounts’ that ‘interfere with maintenance,’ i.e.,
by just enough to permit an already-attaining State to maintain
satisfactory air quality.”).
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The Supreme Court answered that question in EME
Homer. As relevant here, it stated that EPA may not require
“an upwind State to reduce emissions by more than the
amount necessary to achieve attainment in every downwind
State to which it is linked.” Id. at 1608, slip op. at 29. If EPA
does so, “the Agency will have overstepped its authority,
under the Good Neighbor Provision, to eliminate those
amounts that contribute to nonattainment.” Id. (alterations
and internal quotation marks omitted).

When can we say that an upwind State has been required,
in the Supreme Court’s words, “to reduce emissions by more
than the amount necessary to achieve attainment in every
downwind State to which it is linked”? The answer again is
clear from the Supreme Court’s EME Homer opinion: when
those downwind locations would achieve attainment even if
less stringent emissions limits were imposed on the upwind
States linked to those locations. Id. at 1609, slip op. at 30-31.

For example, assume that a downwind location would
meet its NAAQS if the upwind States to which it is linked
implemented emissions reduction technologies available at a
cost of $100/ton. Once those technologies are in place, the
downwind location will be in attainment. If the upwind
States also implemented emissions reduction technologies
available at a cost of $200/ton, the emissions reductions that
flow from those technologies would not help the downwind
location reach attainment because it already reached
attainment when technologies available at a cost of $100/ton
were implemented.

In evaluating petitioners’ as-applied challenges, we thus
must determine whether a downwind location would still
attain its NAAQS if linked upwind States were subject to less
stringent emissions limits. If we answer in the affirmative,
EPA has overstepped its authority. Importantly, that does not
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mean that every such upwind State would then be entitled to
less stringent emissions limits. Some of those upwind States
may still be subject to the more stringent emissions limits so
as not to cause other downwind locations to which those
States are linked to fall into nonattainment. Otherwise,
however, upwind States in those circumstances should prevail
in their as-applied challenges.®

B
1

Invoking EME Homer’s explicit authorization of as-
applied challenges, petitioners challenge the 2014 SO,
emissions budgets for Texas, Alabama, Georgia, and South
Carolina. Recall that SO, emissions transform (along with
annual NOy) into PM, s in downwind States.

We begin with Texas. At step one of its process for
computing emissions budgets under the Transport Rule, EPA
found Texas to be linked to PM, 5 nonattainment at only one
downwind location, Madison, Illinois (171191007). Air
Quality Modeling Final Rule Technical Support Document
(June 2011), J.A. 2716. At step two, EPA grouped Texas
with six other States and found that collectively those States
must reduce emissions at the $500/ton level in 2014.
Transport Rule, 76 Fed. Reg. 48,208, 48,257 (Aug. 8, 2011).

® What if the downwind location would still reach attainment if
one upwind State’s emissions limits were relaxed, but only so long
as the other upwind States’ emissions limits were kept the same?
We are not certain how the Supreme Court in EME Homer meant to
resolve that question, but that issue is not presented in this case.
Here, as we will explain, we know from EPA’s own data that the
relevant downwind locations could reach attainment even if all of
the relevant upwind States’ emissions limits were relaxed in a
uniform manner.
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However, EPA’s Technical Support Document for the
Transport Rule — a document that EPA prepared when it
proposed the Transport Rule — reveals that Madison, Illinois,
would attain its annual PM,s NAAQS even if all of the
upwind States linked to it implemented emissions reductions
available at the $100/ton cost threshold. See Technical
Support Document, Analysis to Quantify Significant
Contribution (July 2010), J.A. 2231.°

Without any good neighbor reductions, Madison’s
maximum pollution level for PM,s would be 16.85 pg/m® in
2012. J.A. 2231. The NAAQS for annual PMy5 is 15 pg/m®.
See Transport Rule, 76 Fed. Reg. at 48,218. Madison
therefore needed to reduce its pollution by 1.85 pg/m®.
According to EPA’s projections, if every State connected to
Madison implemented pollution controls at a cost of
$100/ton, Madison would reduce its PM,s by at least that
amount in 2014. See J.A. 2231.

Yet EPA required every State connected to Madison to
implement pollution controls available at a cost of $500/ton
or greater.” But EPA’s projections showed that if every State

® At oral argument, EPA stated that it “changed the inputs into
the models between proposal and final [Rule], so we don’t know if”
the analysis in the Technical Support Document “still is true.” Tr.
of Oral Arg. 58-59. But in the final Rule, EPA did not provide any
updated analysis regarding cost thresholds below $500/ton.
Therefore, for the purposes of these proceedings, we may and must
rely on EPA’s initial analysis of those lower thresholds. On
remand, EPA may of course update its analysis, but it must
consider cost thresholds below $500/ton and it must justify its final
calculation consistent with the directions set forth by the Supreme
Court and this Court.

" Some States connected to Madison are in Group 1 for SO,,
which must implement pollution controls at $2,300/ton.  See
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connected to Madison implemented pollution controls
available at $500/ton, Madison’s PM,s would go down by
2.61 pg/m®. J.A. 2231. That is 0.76 pug/m® more than
Madison needed to reduce in order to comply with its
NAAQS.

Put another way, by requiring reductions of $500/ton or
greater for the upwind States linked to Madison, EPA
required those States to help Madison overachieve its
NAAQS by at least 0.76 pg/m®.

Texas is linked only to Madison, Illinois. Therefore, by
requiring Texas to implement pollution controls available at
$500/ton when controls in all contributing upwind States at
$100/ton would bring Madison into attainment, EPA has
required Texas “to reduce emissions by more than the amount
necessary to achieve attainment in every downwind State to
which it is linked,” in clear violation of the Supreme Court’s
directive. EME Homer, 134 S. Ct. at 1608, slip op. at 29.

EPA similarly required Alabama, Georgia, and South
Carolina to implement unnecessary emissions controls in their
2014 SO, emissions budgets.

Alabama is linked to four downwind locations: Fulton,
Georgia (131210039), Hamilton, Ohio (390610014),
Hamilton, Ohio (390610042), and Hamilton, Ohio
(390618001). See J.A. 2715. Note that some counties
contain multiple receptor locations where EPA measures air
quality; each location is demarcated with a unique
identification number. EPA’s projections show that Fulton,
Georgia, will come into attainment even if all States linked to

Transport Rule, 76 Fed. Reg. at 48,259. Texas is in Group 2 for
SO,, which requires pollution controls at $500/ton. Id.
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it implement no good neighbor reductions in 2014.
Moreover, all three locations in Hamilton, Ohio, will come
into attainment even if all upwind States linked to them
implement cost controls at $100/ton. See J.A. 2231. EPA is
requiring Alabama to implement cost controls at $500/ton,
when cost controls at $100/ton would bring every downwind
location to which it is linked into attainment.

Georgia is connected to two downwind locations:
Jefferson, Alabama (10730023) and Jefferson, Alabama
(10732003). See J.A. 2715. EPA’s projections show that
Jefferson, Alabama (10730023) will come into attainment if
all States linked to it implement cost controls at $400/ton and
Jefferson, Alabama (10732003) will come into attainment if
all upwind States linked to it implement cost controls at
$200/ton. See J.A. 2231. EPA is requiring Georgia to
implement cost controls at $500/ton, when cost controls at
$400/ton would bring every downwind location to which it is
linked into attainment.

South Carolina is linked to one location, Fulton, Georgia
(131210039). See J.A. 2716. EPA’s projections showed that
that location would come into attainment if all upwind States
linked to it implemented no cost controls. J.A. 2231. Yet
EPA is requiring South Carolina to implement pollution
controls at $500/ton.

In short, EPA’s 2014 SO, emissions budgets for Texas,
Alabama, Georgia, and South Carolina require each of those
States “to reduce emissions by more than the amount
necessary to achieve attainment in every downwind State to
which it is linked.” EME Homer, 134 S. Ct. at 1608, slip op.
at 29. The reductions on those four States are “unnecessary to
downwind attainment anywhere.” Id. at 1609, slip op. at 30.
Those emissions budgets are therefore invalid.
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Next, we consider as-applied challenges to the Transport
Rule’s 2014 ozone-season NOyx emissions budgets related to
the 1997 8-hour ozone NAAQS. Petitioners bring as-applied
challenges to those 2014 budgets for Florida, Maryland, New
Jersey, New York, North Carolina, Ohio, Pennsylvania, South
Carolina, Texas, Virginia, and West Virginia.

For ozone-season NOx, the only record data showed that
the downwind locations to which 10 of those 11 upwind
States (all but Texas) were linked would comply with their
NAAQS in 2014 even with no good neighbor obligation on
the upwind States. See Transport Rule, 76 Fed. Reg. at
48,246 (linkages); J.A. 2550-76 (2014 Base Case Maximum
Values). The conclusion is therefore simple. The 2014
ozone-season NOx emissions budgets for those upwind States
are invalid.

For Texas, petitioners acknowledge that some good
neighbor obligation for ozone-season NOx may be
appropriate, but they say that it must be far lower than
$500/ton. The record supports their argument. The evidence
indicates that the two downwind locations to which Texas is
linked for ozone — East Baton Rouge, Louisiana and Allegan,
Michigan — could comply with their NAAQS even if the
upwind States to which those two locations were linked were
subject to cost thresholds far lower than $500/ton. The 2014
ozone-season NOx emissions budget for Texas is therefore
invalid.

C

Despite those rather clear transgressions of the statutory
boundaries as set forth by the Supreme Court in EME Homer,
EPA argues that petitioners’ over-control challenges should
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fail. EPA advances two main arguments, neither of which is
persuasive in light of the Supreme Court’s opinion.

First, EPA contends that over-attainment in downwind
locations does not mean that there is impermissible over-
control of upwind States. Regarding Texas, for instance, EPA
says that Madison’s over-attainment *“reflects incidental
benefits flowing from emission reductions by other upwind
States that are necessary to” achieve attainment at other
downwind locations. EPA Br. at 53-54.

EPA’s argument directly contravenes the Supreme
Court’s analysis in EME Homer. According to the Supreme
Court, over-attainment in downwind locations is permissible
when it is “incidental to reductions necessary to ensure
attainment elsewhere.” EME Homer, 134 S. Ct. at 1608, slip
op. at 29. That happens, for instance, when “the emissions
reduction required to bring one linked downwind State into
attainment” is “large enough to push other linked downwind
States over the attainment line.” Id.

The Supreme Court made crystal clear in EME Homer
that over-attainment in downwind locations is impermissible
when that excess attainment is “unnecessary.” Id. at 1609,
slip op. at 29-30. “If EPA requires an upwind State to reduce
emissions by more than the amount necessary to achieve
attainment in every downwind State to which it is linked, the
Agency will have overstepped its authority.” Id. at 1608, slip
op. at 29. That is precisely what we have here.

Two examples of upwind States’ linkages to Madison,
Illinois, illustrate the difference between permissible and
impermissible over-attainment at downwind locations.

The upwind State of Indiana is linked to Madison, Illinois,
as well as to 11 other downwind locations for annual PM,s.
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See J.A. 2715. To reach attainment, one of those downwind
locations in Allegheny, Pennsylvania, needs all upwind States
to which it is linked to implement cost controls at $2,300/ton
or higher. See J.A. 2715-16; Transport Rule, 76 Fed. Reg. at
48,257. Therefore, regardless of the cost threshold that is
necessary to bring Madison into attainment, Indiana must
implement controls available at $2,300/ton in order to satisfy
its good neighbor obligation to Allegheny. As a result, the
benefits that Madison, Illinois, receives from those higher
controls on Indiana are merely incidental to the reductions on
Indiana that are necessary to bring other locations into
attainment.

The upwind State of Texas, by contrast, is linked only to
Madison, Illinois for annual PM,s. Madison will come into
attainment for annual PM s if all States linked to it implement
cost controls at $100/ton. If EPA requires Texas to
implement cost controls at $500/ton, the over-attainment that
Madison would achieve because of Texas’s incremental cost
controls would not be an *“incidental” benefit of other
necessary good neighbor reductions imposed on Texas.
Texas does not contribute significantly to nonattainment for
PM,s at any other downwind location. Therefore, those
$500/ton reductions from Texas cannot be necessary to — or
even aid in — the achievement of attainment at any other
downwind location. Requiring Texas to implement higher
cost controls does not produce benefits that are “incidental” to
attainment elsewhere; it produces benefits that are
“unnecessary to downwind attainment anywhere.” EME
Homer, 134 S. Ct. at 1609, slip op. at 29-30.

Second, EPA argues that “imposing less stringent
emission budgets” on those upwind States “would be
inequitable and contrary to the rationale underlying uniform
cost thresholds.” EPA Br. at 55. Specifically, EPA says that
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uniform cost thresholds are important because they subject
“to stricter regulation those States that have done relatively
less in the past to control their pollution” and prevent those
States from “free riding on their neighbors’ efforts to reduce
pollution.” Id. (quoting EME Homer, 134 S. Ct. at 1607, slip
op. at 27).

But EPA’s argument again flatly contradicts the
crystalline holding of the Supreme Court in EME Homer.
The Supreme Court could not have said it more clearly: “If
EPA requires an upwind State to reduce emissions by more
than the amount necessary to achieve attainment in every
downwind State to which it is linked, the Agency will have
overstepped its authority.” EME Homer, 134 S. Ct. at 1608,
slip op. at 29. The Court therefore explicitly authorized as-
applied challenges that, when successful under the principles
outlined by the Court, will necessarily mean a lack of
uniformity in certain circumstances.

It bears mention, moreover, that the Supreme Court’s
conclusion on this point tracked the affirmative representation
made by the Deputy Solicitor General to the Supreme Court
that as-applied over-control challenges by upwind States
would be permissible — even though such challenges, when
successful, would necessarily mean the cost thresholds would
not be uniform.® EPA is now saying something to this Court

® The Supreme Court’s language allowing such as-applied
over-control challenges was no accident, as examination of the oral
argument transcript in that case reveals:

Justice Sotomayor: . . . [B]elow, the government conceded that
there was a theoretical possibility that some States could be
overcontrolled, that they would be implementing measures that
would reduce their contributions to pollution below the 1
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that is tension with, if not in contravention of, what the
Deputy Solicitor General told the Supreme Court.

In sum, EPA’s uniform cost thresholds have required
States to reduce pollutants beyond the point necessary to

percent. Assume that — | think there’s a theoretical possibility
of that — but that your approach was basically fine.

What would we do about that? First of all, are there measures
States can take to get out of the FIP if it’s inappropriate to
them because of overcontrol? And if not — and how do they do
it? 1 mean, what’s the process? If we think there’s a flaw, do
we vacate the rule? . . ..

Mr. Stewart [Deputy Solicitor General]: . . . [E]ven if we win
everything that’s at issue in this Court, the case is not over.
There are a variety of more specific challenges to the details of
the rule that the D.C. Circuit found it unnecessary to address.
And so if we won on the issues that are before the Court, the
case would be remanded and there would be an opportunity for
the court below to consider those. And to the extent —

Chief Justice Roberts: Including — including the overcontrol
argument, or would that have been done?

Mr. Stewart: Well, to — to the extent that any State had — and |
don’t know the — the pending as-applied challenges at this
level of detail. But to the extent that any State has a properly
preserved challenge to the effect that it is actually likely to be
subject to overcontrol, then that could be heard by the court of
appeals. The court of appeals could determine both whether
that is, in fact, likely to happen and whether, if it does happen,
that would render the rule arbitrary and capricious as to that
State.

Transcript of Oral Argument at 26:24-28:18, EPA v. EME Homer
City Generation, L.P., 134 S. Ct. 1584 (2014) (Nos. 12-1182, 12—
1183) (italics added).
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achieve downwind attainment. That violates the Supreme
Court’s clear mandate in EME Homer.

D

The next question is the remedy for the invalid 2014
emissions budgets. We will remand without vacatur the 2014
emissions budgets that we have found invalid. Although
there have been some critiques of the practice of remanding
without vacatur, this Court’s precedents authorize remand
without vacatur in certain limited circumstances. See, e.g.,
North Carolina v. EPA, 550 F.3d 1176, 1178 (D.C. Cir.
2008); Advocates for Highway and Auto Safety v. Federal
Motor Carrier Safety Administration, 429 F.3d 1136, 1151
(D.C. Cir. 2005). Here, as petitioners themselves note,
vacatur could cause substantial disruption to the trading
markets that have developed around the 2014 emissions
budgets. Cf. NACS v. Board of Governors of Federal Reserve
System, 746 F.3d 474, 493 (D.C. Cir. 2014) (remanding
without vacating where “disruptive effect of vacatur [wa]s
high”) (internal quotation marks omitted). Moreover, as
petitioners have acknowledged, some good neighbor
obligations may be appropriate for some of the relevant
upwind States. In these circumstances, remand without
vacatur is appropriate.

On remand, EPA, petitioners, or other parties as
appropriate may provide new evidence, data, or calculations.
To be sure, remand without vacatur creates a risk that an
agency may drag its feet and keep in place an unlawful
agency rule. With that in mind, we expect and urge EPA to
move promptly on remand. If not, petitioners may promptly
bring suit against the Administrator for “failure . . . to
perform,” in addition to other appropriate remedies petitioners
may choose to pursue. 42 U.S.C. § 7604(a)(2).
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We now address petitioners’ other challenges to the
Transport Rule that we did not have occasion to reach during
petitioners’ last trip to this Court.

A

To begin with, the State and local petitioners contend that
EPA lacked authority to promulgate the Transport Rule FIPs
for 22 of the 27 covered States. Starting in 2007, EPA
approved SIPs for those 22 States. See Transport Rule, 76
Fed. Reg. 48,208, 48,220-21 (Aug. 8, 2011).° Those SIPs
sought to fulfill the States’ good neighbor obligations by
complying with the regulatory framework laid out in the 2005
Clean Air Interstate Rule or CAIR.

But in North Carolina v. EPA in 2008, this Court found
CAIR to be “fundamentally flawed,” and instructed EPA to
build a replacement for CAIR “from the ground up.” North
Carolina v. EPA, 531 F.3d 896, 929 (D.C. Cir. 2008). The
Court did not vacate CAIR. See North Carolina v. EPA, 550
F.3d 1176, 1178 (D.C. Cir. 2008). Our decision in North
Carolina prompted EPA to develop the Transport Rule.

EPA may promulgate a FIP only if a State declines to
submit a SIP or if EPA finds that the State’s SIP does not
meet all of the applicable requirements of the Clean Air Act.
See 42 U.S.C. § 7410(c)(1)."° EPA, in other words, may not

° Those States are: Alabama, Arkansas, Connecticut, Florida,
Georgia, Illinois, Indiana, lowa, Kentucky, Louisiana, Maryland,
Massachusetts, Minnesota, Mississippi, Missouri, New York, North
Carolina, Ohio, Pennsylvania, South Carolina, Virginia, and West
Virginia. See Transport Rule, 76 Fed. Reg. at 48,220-21.

1% The full provision provides that:
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promulgate a FIP for a State if it has previously approved a
SIP for that State. Here, EPA had approved SIPs for 22 of the
27 States covered by the Transport Rule. Therefore, in order
to promulgate the Transport Rule FIPs, EPA first needed to
revise its approval for the CAIR SIPs.

The Clean Air Act allows EPA to “revise” a prior SIP
approval if that approval “was in error.” 1d. 8§ 7410(k)(6). In
particular, the Clean Air Act provides that whenever “the
Administrator determines that the Administrator’s action
approving, disapproving, or promulgating any plan or plan
revision (or part thereof) . . . was in error, the Administrator
may . . . revise such action as appropriate without requiring
any further submission from the State.” 1d. Here, EPA
invoked its correction powers under Subsection 7410(k)(6) to
“rescind any statements that the [CAIR] SIP submissions
either satisfy or relieve the state of the obligation to submit a
SIP to satisfy the requirements of” the good neighbor
provision. See Transport Rule, 76 Fed. Reg. at 48,220.

The Administrator shall promulgate a Federal implementation
plan at any time within 2 years after the Administrator — (A)
finds that a State has failed to make a required submission or
finds that the plan or plan revision submitted by the State does
not satisfy the minimum criteria established under subsection
(K)(1)(A) of this section, or (B) disapproves a State
implementation plan submission in whole or in part, unless
the State corrects the deficiency, and the Administrator
approves the plan or plan revision, before the Administrator
promulgates such Federal implementation plan.

42 U.S.C. § 7410(c)(1).
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Petitioners argue that EPA’s use of its Subsection
7410(K)(6) correction power was invalid. They advance three
distinct contentions.

First, petitioners argue that EPA’s initial approval of the
CAIR SIPs was not “in error,” and therefore could not be
corrected pursuant to Subsection 7410(k)(6). But when our
decision in North Carolina deemed CAIR to be an invalid
effort to implement the requirements of the good neighbor
provision, that ruling meant that the initial approval of the
CAIR SIPs was in error at the time it was done. As the
Supreme Court stated: “A judicial construction of a statute is
an authoritative statement of what the statute meant before as
well as after the decision of the case giving rise to that
construction.” Rivers v. Roadway Express, Inc., 511 U.S.
298, 312-13 (1994).

Second, petitioners argue that because we remanded
CAIR without vacatur in North Carolina, we cannot now
conclude that EPA’s SIP approvals under CAIR were “in
error.” But petitioners misunderstand why we declined to
vacate CAIR in North Carolina. We left CAIR in effect
temporarily because doing so was necessary to “at least
temporarily preserve the environmental values covered by
CAIR” until it could be “replaced by a rule consistent with
our opinion.” North Carolina, 550 F.3d at 1178.

But critically, the decision to remand without vacatur did
not alter the core holding of North Carolina: CAIR contained
“fatal flaws” and needed to be replaced. North Carolina, 531
F.3d at 901. Our decision to remand without vacating,
therefore, does not change the conclusion that EPA’s original
approvals of the CAIR SIPs were “in error” given our
decision in North Carolina.
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Third, petitioners say that EPA ran afoul of the Clean Air
Act’s requirement that EPA correct SIP approval errors “in
the same manner as the approval.” 42 U.S.C. § 7410(k)(6).
We reject that argument because EPA did correct the SIP
approvals “in the same manner” as it originally issued them.
Both the original SIP approvals and the corrections were
effectuated through rulemaking pursuant to the requirements
of the Clean Air Act.

It is true that, as petitioners note, EPA approved the
original CAIR SIPs through rulemaking with notice and
comment, but revised them through rulemaking without
notice and comment. See Transport Rule, 76 Fed. Reg. at
48,221. But both actions complied with the Clean Air Act’s
framework for rulemaking.

Under the Clean Air Act, rulemaking can be
accomplished without notice and comment when EPA has
“good cause” to forgo that extra procedure. See 42 U.S.C.
§ 7607(d)(1). Specifically, the Clean Air Act permits EPA to
conduct rulemaking without notice and comment when doing
so would be appropriate under Subsection 553(b) of the
Administrative Procedure Act, which sets forth a “good
cause” exception.™

' The Clean Air Act exempts from its notice and comment
requirements “any rule or circumstance referred to in
subparagraphs (A) or (B) of subsection 553(b) of title 5.” 42
U.S.C. § 7607(d)(1); cf. General Motors Corp. v. Ruckelshaus, 742
F.2d 1561, 1565 n.6 (D.C. Cir. 1984). Those subparagraphs, in
turn, provide two exceptions to the notice and comment
requirement: (A) when the agency enacts interpretative rules, and
(B) when the agency has good cause to forgo notice and comment.
See 5 U.S.C. § 553(b)(A)-(B).
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Subsection 553(b)(B) provides that an agency has “good
cause” to conduct rulemaking without notice and comment
when proceeding through notice and comment would be
“impracticable, unnecessary, or contrary to the public
interest.” 5 U.S.C. 8§ 553(b)(B). This Court has previously
affirmed the use of the “good cause” exception when
rulemaking without notice and comment is “a reasonable and
perhaps inevitable response to” a “court order.” American
Federation of Government Employees, AFL-CIO v. Block,
655 F.2d 1153, 1157 (D.C. Cir. 1981).

EPA explained here that it invoked the *“good cause”
exception because this Court’s decision in North Carolina
invalidated the CAIR SIPs and commentators could not have
said anything during a notice and comment period that would
have changed that fact. See Transport Rule, 76 Fed. Reg. at
48,222 (“EPA must accept the Court’s conclusion that
compliance with CAIR does not satisfy the requirements of
[the good neighbor provision] and lacks discretion to reach a
different conclusion.”). EPA is correct that it would have
been utterly “unnecessary” and wasteful to go through notice
and comment given our decision in North Carolina. See 5
U.S.C. § 553(b)(B).

In sum, EPA’s initial approval of the CAIR SIPs was “in
error.”  And EPA corrected that approval “in the same
manner” as it approved the SIPs — that is, through a valid
rulemaking. 2

2 Our conclusion on Subsection 7410(k)(6) is limited to the
unusual circumstances here, in which a federal court says that EPA
lacked statutory authority at the time to approve a SIP. We do not
take a position on use of Subsection 7410(k)(6) in any other
circumstances.
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Next, petitioners challenge two models used by EPA to
create the Transport Rule. This Court’s review of EPA’s
modeling choices is deferential. It is “only when the model
bears no rational relationship to the characteristics of the data
to which it is applied that we will hold that the use of the
model was arbitrary and capricious.” Appalachian Power Co.
v. EPA, 135 F.3d 791, 802 (D.C. Cir. 1998).

First, petitioners argue that EPA’s model for creating air
quality projections was arbitrary and capricious because it
used insufficient real-world data. In order to project
downwind air quality, EPA used real-world data from 2003 to
2007. See Transport Rule, 76 Fed. Reg. at 48,233-36.
Petitioners argue that EPA should have verified its findings
against air quality measured after 2007 as well.

EPA’s decision not to use post-2007 air quality data in
the model was reasonable. As already discussed, in 2008, this
Court invalidated CAIR, but we left that Rule in place until
the Agency came up with a replacement. See North Carolina,
550 F.3d at 1178. As a result, air quality data after 2007
reflected “large emission reductions from CAIR” that would
ultimately be displaced by the Transport Rule. See Transport
Rule, 76 Fed. Reg. at 48,230.

Moreover, given our narrow holding here, EPA’s use of its
correction power under Subsection 7410(k)(6) should not be read to
diminish the scope or force of Subsection 7410(k)(5), which
provides that whenever “the Administrator finds that the applicable
implementation plan for any area is substantially inadequate . . . the
Administrator shall require the State to revise the plan as necessary
to correct such inadequacies.” 42 U.S.C. 8 7410(k)(5).
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As EPA reasonably explained, because “the Transport
Rule will replace CAIR, we must model a future year base
case which does not assume that CAIR is in place (a ‘no-
CAIR’ case).” Id.

Second, petitioners object to the model EPA used to set
State emissions budgets. That model predicted the generation
and emissions produced at electric generating units within the
States covered by the Transport Rule. Petitioners say that
those predictions were arbitrary because EPA knew that there
were “discrepancies” between the predictions and the actual
generation and emissions at those units. EPA contends that
the model’s “discrepancies are small and random and thus do
not result in biases.” Transport Rule Primary Response to
Comments (June 2011), J.A. 2089.

We will not invalidate EPA’s predictions solely because
there might be discrepancies between those predictions and
the real world. That possibility is inherent in the enterprise of
prediction. The best model might predict that the Nationals
will win the World Series in 2015. If that does not happen,
you can’t necessarily fault the model. As we have said
previously, the fact that a “model does not fit every
application perfectly is no criticism; a model is meant to
simplify reality in order to make it tractable.” Chemical
Manufacturers Association v. EPA, 28 F.3d 1259, 1264 (D.C.
Cir. 1994).

C

Next, petitioners argue that EPA failed to properly
regulate pursuant to the “interfere with maintenance” prong of
the good neighbor provision. The Transport Rule regulates
two different kinds of interstate air pollution. As we have
discussed, the Rule regulates upwind emissions that
“contribute significantly to nonattainment” of NAAQS in
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downwind States. 42 U.S.C. 8 7410(a)(2)(D)(i). The Rule
also regulates upwind emissions that “interfere with
maintenance” of NAAQS in downwind States that have
achieved attainment. 1d.

In North Carolina, we held that EPA must give
“independent significance” to those prongs. North Carolina,
531 F.3d at 910. We found that CAIR failed to do that.
CAIR applied the interference with maintenance provision “in
conjunction with the significant contribution to nonattainment
provision and so did not use the maintenance prong to
separately identify upwind States subject to CAIR.” Id.
(quoting 71 Fed. Reg. 25,328, 25,337 (Apr. 28, 2006)). Put
another way, areas that found “themselves barely meeting
attainment . . . due in part to upwind sources interfering with
that attainment ha[d] no recourse under EPA’s interpretation
of the interference prong” in CAIR. Id.

Petitioners argue that the Transport Rule repeats the same
error. We disagree.

The Transport Rule’s methodology affords independent
effect to the “interfere with maintenance” prong of the good
neighbor provision. In formulating the Transport Rule, EPA
“evaluat[ed] contributions to identified maintenance receptors
as well as contributions to identified nonattainment
receptors.” Transport Rule, 76 Fed. Reg. at 48,227; see also
id. at 48,212 (“EPA thus identified specific emission
reduction responsibilities for each upwind state found to
significantly contribute to nonattainment or interfere with
maintenance in other states.”) (emphasis added).

With the Transport Rule, EPA created a distinct category
of maintenance receptors that could independently trigger an
upwind State’s good neighbor obligations. See id. at 48,228.
Therefore, the Transport Rule complied with North
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Carolina’s requirement that EPA give the nonattainment and
maintenance prongs “independent significance.”

D

Petitioners also raise several objections to EPA’s
methodology for identifying upwind States that “interfere
with maintenance” at downwind locations.

First, petitioners argue that EPA’s methodology for
identifying upwind emissions that “interfere  with
maintenance” failed to “identify and analyze only those
upwind emissions that might actually threaten continued
attainment.” State and Local Br. at 20. Second, they argue
that the methodology improperly required emissions
reductions in upwind States without accounting for
maintenance secured by the downwind States’ own
maintenance plans.”® As a result, it risked requiring
emissions reductions that would be duplicative or
unnecessary. Third, they say that EPA erred by focusing
“exclusively on the utility sector for emissions reductions,”
when that sector may not produce the emissions that interfere
with maintenance at downwind locations. Id. at 21.

At bottom, each of those claims is an argument that
EPA’s methodology could lead to over-control of upwind
States that are found to interfere with maintenance at a
downwind location. That could prove to be correct in certain

3 When a State believes that an area within its borders has
reached a national air quality standard, that State may seek a
“redesignation” of that area from “nonattainment” to attainment.
See 42 U.S.C. § 7505a(a). That request must be accompanied by a
revision to the State’s SIP, which “provide[s] for the maintenance
of the” NAAQS “for at least 10 years after the redesignation.” Id.
That revision is called a “maintenance plan.”
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locations. But the Supreme Court made clear in EME Homer
that the way to contest instances of over-control is not
through generalized claims that EPA’s methodology would
lead to over-control, but rather through a “particularized, as-
applied challenge.” EME Homer, 134 S. Ct. at 1609, slip op.
at 31. And petitioners do not point to any actual such
instances of over-control at downwind locations.

As the Supreme Court stated, under the “interfere with
maintenance” prong, EPA may only limit emissions “by just
enough to permit an already-attaining State to maintain
satisfactory air quality.” Id. at 1604 n.18, slip op. at 22 n.18.
If States have been forced to reduce emissions beyond that
point, affected parties will have meritorious as-applied
challenges.

E

Finally, petitioners advance three new arguments on
remand that we may not entertain at this time.

We may hear objections to EPA rules or procedures only
if the objections were “raised with reasonable specificity
during the period for public comment” 42 U.S.C.
§ 7607(d)(7)(B). If it was “impracticable to raise a particular
objection” or if “the grounds for the objection arose after that
period,” parties still must petition EPA for administrative
reconsideration before raising the issue before this Court. See
Utility Air Regulatory Group v. EPA, 744 F.3d 741, 746 (D.C.
Cir. 2014). This may sometimes seem a roundabout
procedure, but that is what the statute requires and what we
therefore must insist upon. If EPA fails to conduct a
reconsideration hearing, the party may seek review of that
decision in this Court. See 42 U.S.C. 8 7607(d)(7)(B) (“If the
Administrator refuses to convene such a proceeding, such
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person may seek review of such refusal in the United States
court of appeals for the appropriate circuit.”).

First, petitioners argue that EPA violated the Clean Air
Act’s notice and comment requirements by significantly
amending the Rule between the proposed and final versions
without providing additional opportunity for notice and
comment. Because that argument is an objection to the notice
and comment process itself, petitioners obviously did not and
could not have raised it during the period for public comment.
Under Subsection 7607(d)(7)(B), however, the only
appropriate path for petitioners to raise this issue is through
an initial petition for reconsideration to EPA. At least one
party to the present suit has done just that. See Br. of
Intervenor San Miguel Electric Cooperative, Inc. and Amicus
Southeastern Legal Foundation, Inc. at 27. EPA has not ruled
on that request, and the parties have not asked for judicial
review of EPA’s delay in acting. Id. We are without
authority at this time to reach this question.

Second, petitioners argue that EPA did not have authority
to promulgate certain Transport Rule FIPs because those FIPs
were signed by the EPA Administrator before EPA published
its disapproval of the CAIR SIPs in the Federal Register.
Petitioners did not raise this issue before the Agency during
notice and comment, and EPA has not denied any petition for
reconsideration raising this objection. We therefore may not
entertain it now.

Third, petitioners argue that EPA exceeded its authority
by finding linkages based on upwind contributions to
downwind locations that were designated in *“attainment” or
“unclassifiable.” See 42 U.S.C. § 7407(d). Petitioners again
did not raise this argument during the notice and comment
period or otherwise comply with 42 U.S.C. § 7607(d)(7)(B).
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This question is therefore not properly before this Court, and
we may not reach it now.

* X *

To sum up: We hold invalid the 2014 SO, emissions
budgets for Alabama, Georgia, South Carolina, and Texas, as
well as the 2014 ozone-season NOx budgets for Florida,
Maryland, New Jersey, New York, North Carolina, Ohio,
Pennsylvania, South Carolina, Texas, Virginia, and West
Virginia. We remand without vacatur to EPA for it to
reconsider those emissions budgets. We reject all of
petitioners’ other challenges to the Transport Rule, including
all of their facial challenges to the Rule. The petitions for
review are therefore granted in part and denied in part.

So ordered.



